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: Relating 3 7 2 * 
An ACT of PARLIAMENT = 
| Made i . e 
Second and Thi rd Years A 
| Of Her moſt 
; Sacred SH __ Reign 
EN TITULED, 


For ole be Diſcharge out of Priſe ſuch Inſ olvent Debtors 


as ſhall Serve, er procure a Perſon to Sercve in 
* A gf s Fleet or Army 


3 Hun 2 22 4TH; « 


Sent ina LETTER, by A 2 in the — to 
his Friend, a Counſellor at Law in London. We his 
Anſwer thereto, and Opinion thereon. 


a 


— 


*— * — 0 — Ga 


LON DON; Pet indie Tex bes, 


” P 


— 7 
2 * — — — — | 
+ 
f CY 
% * : 
k - = | 
6 - * 8 . 
4 . : ; ; 
oy 7 * 
A | 0 5 
ö a 
—— . — 3 „* ; 
© «© n x 
: * ; J 
: " N - * 
/ 4 wy a 
7 
, WW _ 5 
5 7 * 2 A 
8 7 . "> IS, ö L g 
2 : + / | : : | 
# : ” 
as 
« 
f . 
; . 
* 


LL * 
* 8 0 - ; 
> * 
* 1 * a , 
; * 
- ö : 
* 
6 ; . 
17 8 
4 s 
[ LE S 4 « & * 8 0 
; 6 i 
h 0 
ie, S | . | 
g - 
% n 4 S : ; | 
| 8 9 * — 
| : y J * * 
: | | | 
a 1 a | 
* 1 
M ; 7 9 4 81 L * * | 8 - 
, ; — 
, i * 180 — 44 | 
Prog | « | 
: f F o i 
* . * . 4 * eg 1 * 8 : f | 
YM 8 : > -G : a ; 
— F * . , — X A 
& | 
* | | | | | 
* f * . *$.* 1 \ 
; , z S * a 4 1 Y | 
4 * ; 8 * . : | ; 
ö . - * 405 f : 
> 65 5 | 
* £ 0 . . ſe * — * ; | | 
* * — 1 A ; g 
; ; Ys . 1 < i 
1 - ; | | | | 
"5 \ | 
— 1 4 ; | | 
: | | | 
[8 x 
* : | 
v „ a : 
1 
| | | 75 8 * 
„* 1 : | : 
C1 — 5 . Y | 
» a | | : 
\ 7 * - * | 1 i | 
* - 0 2 a 1 h as g ; N 
* 
oy g | 2 
* 4 g x : | 
” 4 a 8 4 { * \ | ; 
. 
a x ? 
} — 
; — . A 
Ce 
v1 ; 


Ws | 


* 


The LETTER. 


G4 © - © © 7 > mo Bepeenl 2FO4-: 
FT HE mary Doubts and various Scruples of fame Per- 
II ns in this County, appears to have raiſed ſuch great 
Difficulties in putting à late Act of Parliament in Fxecu- 
tion, Intituled, An AQ for the Diſcharge out of Priſon, 
ſuch Inſolvent Debtors as ſhall Serve, or procure a Perſon 
to Serve in Her Majeſty's Fleet or Army; as may (if not 
reitiſied) way obſtrut# the great Charity aud Mercy de. 
fien'd for the Poor, and Raiſing Men to Serve the Ring- 
dom, at this time intended thereby, and: render the whole 
AF Precarious, and almo# Uſeleſs; I therefore deſire your 
would Peruſe the Incloſed Queries, and as ſoon as poſſible 
return them with your Opinion thereon, and it will greatly 
Oblige your Friend and Servant, 5 i : 2 ; 
| | be Goh n f 
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Several QUERIES, &c. 


What was the real Deſign and Intent of the ſaid At? 
To Deliver the Inſolvent Debtors out of Loathſom 
Goals, and making their Perſons Free from any Debt 
Contracted before the 87% Day of November, 1703; and 

| fo rendring them Uſeful and Serviceable to the Kingdom, 
as by the ſaid Act directed; but not to Diſcharge any 
$I N . n Debts 


F 
Debts, or any Security for the ſame; and therefore 
leaves all the Eſtate Real and Perſonal, which even ſuch 


Diſcharged Priſoner ſhall have, liable to Pay and Satisfy : 
all ſuch diſcharg d Priſoners Debs. | 
$- What is meant by the Words Actually a JPiloner, in the 
* ſaid AF? And what is ſufficient to ſatisfy the Fuſtices 
„ _ _ _ © » Seen nn 
di I Conceive theſe Words, Actually a Pꝛiſoner, intends 
ſuch Perſons who were really Priſoners, Charg d in any 
Goal before the 8% of November, 1703. and not Dil 
charg d till by the Act, tho? not actually under the Key; 
and the Juſtices granting ſuch Priſoner a Summons tor 
his Creditors, and to the Goaler to bring ſuch Priſoner 
to Court; and the Goaler or his Officers bringing him 
and the Copy of his Cauſes into Court in Obedience 
thereto, is ſufficient to ſatisfie the Court the Priſoner is 
within the Act, unleſs it be proved he was not a Pri- 
ſoner in the ſaid 87% day of Novem. 1703. which Proof 
* PF | "SY 
, The Words in the laſt Ac for the Relief of Poor Pri- 
ſoners for Debt, which this AQ recites, made in the 
Firſt Year of Her Preſent Majeſty's Reign relating to 
_ Impriſonment, were as followeth, via. 
ozinim, That where any Perſon who Tas actually in the Cu⸗ 
ſtody of the Goaler 02 Keeper of ſuch Pꝛiſon o Pꝛiſons, 
and not within the Rules of the Kings:Bench o2 Fleet. 
Such Priſoner were to be Diſcharged, and certainly if 
ſuch Impriſonment had been Intended in this Act, it 
would have been incerted. 
Ln What is the Intent of the Words in the ſaid Act, There 
any Perſon whs ſhall be found.o2 became ſo Poor, 8&c. 
bun. I Conceive, the ward There relates to the place where 
the Perſon ſhall be found, or become Poor as in the AQ, 
and not the Place where ſuch Perſon was a Priſoner 


— 


þ >; 2, * 


= on the 8% day of Novem. 1703, 


By a a true Grammatical ConftruQtion; the word Where. 
iſ relate to the Place the Priſoner is found Poor. in, 


and Petitions ; and if it were otherwiſe,” any Creditor 


might prevent his Debtors being Diſcharg' d, by. remov- 


ing him out of any County, or other Priſon where he 
| was a Priſoner on the 8% of Novem. 1703. either to 
the Queen's: Bench or Fleet, or from the Fleet to the Queens. 
Bench, or Quęen Bench to the Fleet, and then the Ff 


ner cannot be Diſcharged in any Place. 


Whether the Zaſtices, by the ſaid Act, are Injenerd 


| ts Summon all the Priſoner's C reditors, or only ſuch at whoſe 
Suit the Priſoner Hands Charg d. 


I Conceive, the Juſtices can only Sammons ſuch Cre- 


ditors at whoſe Suit the Priſoner ſtands Charg'd ; It be- 


ing intended for the Benefit of the Priſoner, . and their 
Expedition in being Diſcharg'd, if fo Poor, as in the ſaid 
Att ſignified, from all Debts before the Sah of Novenr 
ber 1703. 
Whether if 4 Priſoner is Abe a, purſuant to the ſaid 
Act, he is diſcharg d only from ſuch C reditors as were Sum- 


7 Deli Contracted before the 8th of November 1703. 

1 Conceive, 'That when a Boner 5 reaſon of his 
Poverty, is Diſcharg d by the ſaid Act, and hath Liſted 
himſelf, or procur' d one to Liſt in his ſtead, to ſerve in 


Her Majeſty's Fleet or Army, his Perſon (hall be free 
from Every Debt: Contracted before the 87h of Novem- 


3 


Quer. 


Opinion 


Query: 


mon d, and in his Duplicate, or from all his C reditors, for = 


Op inion. 


ber 1793, as Well of ſuch Creditors as were not Sum- 


mon'd, as thoſe that were, be the Debt any Summ what, 


l0&vers p 


Otherwiſe the AQ wou'd: prove a Snare and Miſchief 


to the Poor Priſoners, inſtead of tecuring them the Re- 
lief and Be nefit intended them thereby. 


The Words in the faid' A, And the Perſon of ſuch 


| UTE 92 e Hall be koꝛ eber kree, whether a 
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'Paiſoner on Mealn Þ2oceſs, v2 inExecutionfoz any Debt, 
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(that is at the time of his Diſcharge) i Contracted on oz 


| befo2e the ſad $th Day. of November, 1 703. are very 


Plain, Ful, and Comprehenſive, and it cannot be ima, 


| Query, 


Opinion , 


ken and detaind, upon the Priſoner's producing the 


ge Cite Init of the eld AR: being co [ar Liver 


ty Inſolvent Debtors, and thereby Raiſe Men for Her Ma- 


jefty's Ar my and Fleet) that ſuch Perſons Diſcharg'd 


ſhotild be left liable to be again Arreſted, and detained 
in Priſon for any Debt Coutracted before tlie ſaid 87% of 
November, 1703. and ſo the Priſoner loſe his Liberty and 
Colt in being diſcharg d, and finding one to Liſt for him, 


and the Queen Her Soldier. 3 
If a Priſoner be Diſcharg'd by the ſaid Act, and after- 
wards retaken and detained by any Creditor, for a Debt Con- 


tracted before the 8th of Novemb. 1703. How ſuch Pri. 2 


ſoner may again be Diſcharged? 


1 Conceive it very plain by the Act, that any-Two 02 
moze of the ſaid Juſtices, Q£orum nus of the County, 


City, Town or Place, where ſuch Priſoner” is ſo Reta- 


duplicate of his diſcharge purſuant to the {aid AQ, may 


again diſcharge ſuch Priſoner, giving an Appearance if 


detained 975 Meaſn Proceſs, but without, if in Execution. 
I likewiſe 


further Power and Method than Two Juſtices, of diſ- 


charging Retaken Priſoners, intended by the ſaid Act to 


be again diſcharged, and therefore I preſume each Court 

in Weſtminſter-Hall, where ſuch Suits are depending, and 
each Judge of ſuch Court in his Chamber, may again dif 
GA 1 , ” charge 


„„ + SD > 


Conceive, that the Words in the ſaid Act, 
viz. And the Peꝛſon of ſuch Pꝛiſoner o2 Pꝛiſoners, that 
is, Priſoners before diſcharg'd by the ſaid Act ſhall be foꝛ 
ever free, whether a Pꝛiſoner on Mealn P2oceſs, 02 in 

Execution (that is at the time of his diſcharge) fo2 any 
Debt if Contracted on oz-befoze the $th of November, 
1703. being general words, and ſo nearly. relating to 
the Liberty of the Subject, ſeems to intend to add ſome 


charge ſuch retaken Priſoner on Common- Bail, if requi- 
red, upon producing a Dupplicate of his being diſcharg d, | | 
purſuant to the ſaid Act before, and his Debt appears 
Contracted before the ſaid 87% of Novem. 1103. becauſe — Þ 
the ſaid Act having declared the Perſon of ſuch Pꝛiſoner | 
Free, as aforeſaid ; it will moſt regularly upon Summons, . I 
come before the Judges to determine, whether Special or 
Common Bail ſhall be given in ſuch Caſes. = - 
If the Perſon of an Inſolvent Debtor, after his being diſ- Neg. 
churg d, is not as well free from being taken and detained by a 

Warrant, made out by vertue of a late Act of Parliament, as 
well as any other Proceſs, for any Debts Contracted before 

the 8th of Oe. 2704.6. * ir ps * 

I Conceive, ſuch diſcharged Priſoners Perſons are free opinim. 
from being detained by ſuch Warrant, as well as any o- 
ther FRE Dor oo 

The Warrant is grounded on the Debt due to the Plain. . 
tif, and made out to Retake a Debtor who hath Eſcaped, - 
and to ſecure him in Priſon till the Debt is paid or ſatis- 

| fied; but this Act being Subſequent, hath by the Words 
Such Perſon ſhall be free from any Debt, Exempted 
the Perſons of ſuch diſcharg d Priſoner from ſuch Warrant; 
for it would be hard to imagine a Perſon ſhould be free 
from a Debt, and not free from all Proceſs relating thereto, 

What Conſtruction ought to be made of the laft Proviſo in gu, 
the ſaid Act but one ? Vit. © 5 | 
Pꝛovided always that no perſon oꝛ perſons by virtue of 
this Act, ſhall be Dilcharged out of Poiſon, who ſhall 
ſtand Charged and Indebted in moze than the Sum or 

One Hundzed Pounds, to any one perſon, Pruncipal Yo- 
ney and Damages. e : 


I Concelve, this Proviſo doth only relate to the Time 
of the Priſoner's firſt diſcharge, for that the Words in the 
Clauſe relating to the diſcharge of any Priſoner, retaken 
or detain'd afterwards, for any Debt Contracted before 


the ſaid 87% of Nov. 1703. ſeems to direct it, viz, And the 
perſon of ſuch pꝛiloner oz p2iſoners (that is, being once 
diſcharged) ſhatl be ever free, whether a puloner oz 
Meaſn proceſs, oz in Execution fo2 any Debt, if Con: 


klacted on 62 before the laid $th of Nov. 1703. For if the 


ſaid Provilo ſhould be taken to extend to both the Firſt and 
Second diſcharge of any Priſoner, the Act wou d be Inco - 
herent and Inconſiſtent in it ſelf, and of no Uſe; for to 
diſcharge cut of Priſon a Perſon one day on Liſting himſelf, 
or the Charge of procuring one in his ſtead, to Lift in 
Her Majeſty's Service, and leaving him ſubject to be Arreſt. 
_ ed anddetained the next day, wou'd rather be a Snare and 
Miſchief to ſuch Priſoner, as is before obſerv'd, than a 
Benefit, and no way anſwer the Intent in Raiſing Men to 
Sore gunaging War... Behides > I nog eld - - 
It cannot be Conceived, that when extream Poverty, 

_ whiciis the only Ground of ſuch Priſoners being diſcharg'd, 
and to which the Act hath directed, That the Priſoner 
ſhould be examined upon Oath, and inflicted ſuch heavy 
Penalties on any Perſon who. ſhall forſwear themſelves on 


| the account of their diſcharge; That the Perſon of ſuck I 


Poor Priſoner ſhould not be as well freed from thoſe Credi - 
tors Debts, which were Contracted before the ſaid 87% day 
of Nov. 1703. at whoſe Suites they were not Charg'd, as 
thofe who with Trouble, Care, and Expence had Proſecut- 
ed, and recovered their Debts, and had their Bodies in Pri- 
JJ i; 7h ning 46 erode: 
I Conceive, the Words Paincipal Money and Dama- 
ges, can ſignify nothing in the Act, if not to diſtinguiſh 
and. limit the Nature of the Money due, and ſo may be 
taken for the real Debt due from the Priſoner, Excluſive of 


Igntereſt and Coſts, other wiſe thoſe Words are wholly ſuper- 


fluous and Uſeleſs; and the general Words in the ſaid Act, 
ſtand Charged and Indebted, would have Included the 
whole if intended, and have been capable of no 2 : 


8 


E — 


C 


r 
bot without (Meſtion che Compaſſion of the Parliament 
ſatended ſuch Infolvent Creatures ſhould not ſtand loaded 
with Intereſts or Coſts. 1 


IVhether if « Fr iſoner, after being Diſcharged by the ſaid ; 


Act, be after his being diſcharg'd, Arreſted, and detained by 


« Creditor, wot named in his Duplicate of being diſcharg'd 


for a Debt Contracted before the Sth of Nov. 1703. it be ne- 
eſſary For ſnch Priſoners to Summon ſuch Creditor, or may © 
be diſcharg d, only producing the Duplicate of his firſt diſcharge. 


[ Conceive it not neceſſary to ſummon ſuch Creditor, 


Opinion. 


if it can any other way appear, the Debt ke then Sues 


for was Contracted before the ſaid 870. of Nov. 1703. 
The words in the Clauſe in the {aid Act for the ſecond 
diſchargetof Priſoners, v/z. Then ſuch perſon oꝛ perſons fo 


Suit he 02 ſhe is Detain'd 3 that is, at ſuch Priſoner's firſt 
diſcharge, for the Reaſon following. | 


Arreſted, ſhewing a Duplicate that he o2 the hath been Oil 
charg o, upon Summoning the perſon oz perfons at whoſe 


The words Js Detain d, is che Preſent Tenſe, and re- 


lates ro the th of Nov. the firſt day of the Seſſions the 
ſaid Act paſſed, and fo Intends the Creditors, at whoſe 
Suit ſuch Priſoner was detained at his firſt diſcharge, and 
theſe words upon Summoning the perlon at whole Suit 
he o2 the is Detain d, fignify no more than it ihould appear 


by the Duplicate, that rhe Priſoner was firſt regularly diſ- 


charg'd according to the firſt diſcharging Clavie in the ſaid 
AQ, upon ſummoning ſuch Perſon or Perſons at whoſe 
Suit he was charged at the time of his firft diſcharge. 
For if the Creditor Who Arreſts a Perſon after, for a 
Debt Contracted before the 8:4 of Nov. 1703. mult be 
ſummoned by the Priſoner, then the words ts Oetained, 


ſhould have been ſhall be detained; beſides, it is to no 


purpoſe that fuch Creditor ſhould be Summoned, becauſe 


Cuſtody, as I apprehend ; and if a Prifoner diſcharged, 
F . and 


| by the Aft he can offer nothing to continue the Priſone in 


- — —— Ä——— — 


18 


a aforeſaid, muſt continue in a Cuſtody till 


he can Summon ſuch retaking Creditor, he may lie long 


enougli; for the Plaintiff may be out of Eng land, or lo 


. Sery. 


g Ser 5. 


If Ws. 
| | £ Opinion. 
; be ; 


remote and concealed that the Priſoner cannot find him; 
or if he can, wants Money to defray. the Charge of ſach 


a Summons, and fo is ia a Worſe Condition than if he 


had not been diſcharg d at all, there being no Mcthod t to 


be found for his being diſcharg'd again. 
Whether if a Priſoner to be diſcharg'd by the At, my 


| | ace W ia the Fleet or 4 ana with what Officer he 
plea . 
Il I conceive ſuch dela may. Liſt in daher Service 


and in what Ship or Regiment ke pleaſeth. 
Whether if a Prifoxer after being diſcharg d by the ſaid 


Act, and after Arrefted for a Debt Contracted before the 8th 
off Nov. 1703. aud Common Bail filed, or Special Bail put 


in, and a Declaration delivered, ſuch Defendants may Plead 
the General Iſſue, and give the ſaid Act and Special Matters 
(as his Duplicate or diſcharge,) &c. 7 in Evidence, or muſt Plead 


the Act ſpecially at large? 


1 muſt leave the Determination of this Query to the 
Learned Judgments of the Courts in Meftminſter- Hal, 
_ any. ſuch Point ſhall come judicially. before them. 

ut 

I Conceive, the faid Act Carendad ſuch Defendants 
might plead the General Iſſue, and give the Special Mat- 
ters in Evidence; becauſe in the Clauſe Pag. 274. of the 
laid AQ, the word P2iloner is mention'd amongſt others 
in the ſoid AQ concern'd, to whom it is made Law ful to 


plead the General Iſſue in any Action brought, and give 
the ſaid Act in Evidence. And 


The ſaid AQ being made for Raiſing Men to Serve in 


Her Majeſty's Army "and Fleet during this preſent War, 


may be taken ſor a General Law, and as ſuch taken No- 
tice of in the Courts in N a And likewiſe 


The. 


= e . 
The. Pleading the ſaid Act Specially will be fo difficult 
and chargeable, that not One ia Twenty of ſuch poor dil- 
charged Inſolvent Debtors will be able to pay for the ſame, 
and fo loſe the Benefit of the ſaid AQt; which for cha 
Mercy Intended thereby, ought to have the moſt favour- 
able Conſtruction put therenn for the Poor Debtors. _ 


SIR, 2 
Have returned your Queries with wy Opinion upon 
them, which # grounded upon a careful Peruſing the 

ſaid Act; and the diligenteſt Obſervations I can make (con- 

fidering the whole .Contexture thereof) what Conſtruction 
oneht to be made thereon, and ſubmit to Better Fudgments ; 
but am greatly ſurpri ced that this Act, made upon the great- 

Reaſon, Juſtice, and Benefit to the Kingdom, ſhould not 

meet with the mot eaſie and favourable Conſtructions, aud 

the greateſt Aſeftance and Endeavonrs inthe Execution there- 
of imaginable, to render it to the utmoſt effectual in anſwer- 
ing the extraordinary Purpoſes and Advantages Intended 
thereby, which makes it plainly appear how neceſſary ſuch Acts 
ſometimes are to prevent Poor Miſerable Inſolvent Debtors, 

Languiſbing and Starving in Noiſom Goales, in which they 

are inhumanely kept by their Mercileſs Creditors, on in Re- 

venge, and withont the leaſt hopes of receiving any part of 
their Debts by ſuch Uſage, which, if Free, might by their 

Inauſtry, in time pay their Debts, keep their Families which 

lie on the Pariſhes, and be uſeful to the Ringdom; eſpeci- 

aly when it daily appears that the Covetous Humours of 
ſome Creditors hath ſo hardued their Hearts, that they have 
no manner of Regard to their Fellow Creatures. For Re- 
medy of which, I remember, ſome Years ſince there was an 


Ac of Parliament paſs d to diſcharge all ſuch Debtors as 


| Abſconded for Debt, as well as thoſe in Priſon, if they 


appear d Inſolvent. And ] cannot apprehend ſince it is 4 
reaſonable Cuſtom in foreign Countries, if any Creditor will 
| [ | | | keep 


N 


have been fore d to alſcnud, or are in Pi iſon for any Debt, 
_ anareally prove themſelves Inſoivent, ro the Perſons who 


tracted before a Time in the {aid Ac directed, which 


which to Raiſe at preſent ſeem difficult ; and what no Per- 
fon, of any good Nature, can with. Reaſon Oppoſe ; Or at 
leaſt, that by ſome Explanatory Act or Clauſe, thoſe In- 


But theſe are only my preſent Thoughts, and whally Submit. 
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Nr 
keep the Perſon of an Iuſolvent Debtor in Priſau, le * 6 
allow kim « fuit able Subſiſtance, and on the leafs default the 
Priſoner is ſet free) it would be any Prejudice to this King- 
dom, if an Act were paſs d, That all ſuch Perſons who 


ſoall be Intrufted aud Tripower'd to Examine the ſame, 
ſhould upon Lifting himſelf, ur procuring a Perſon to Li 
for him, in Her Majeſty's Service, by Ses or Land, and 
Summoning the Creditors, and giving 4 Warrant of Attor- 
ney, zo 2 F his Creditors as require the ſame, to Enter 
up Judgment, haut their Perſons free from all Debts Con. 


would be. a great Charity to the Poor, and Largely Supply 
this devouring War, the Nation is Engag d in, with Men, 


dent Debtors wha have or ſball be by this Act diſcharg d, 
be feu , ib Liberty this Act really intended them. 


ted to the Great Conſideration of Her moſt Sacred Majeſty, 
and Her Parliament, when They meet. 


. . Your Friend and Servant. 
EY 5 * "| . 17 ot Ny. 7 
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